I. INTRODUCTION
The crime of homicide arouses at least two powerful desires: to avenge and to understand. Vengeance demands that the perpetrator suffer for the harm wrought on the community, to repair the social fabric torn by the heinous act.
effect with any degree of precision. In Lowry's view, attempting to explain exactly why Tucker became a murderer "is about like searching for one particular glob of tar in the whole Gulf of Mexico. 1 2 In addition to acknowledging the problem of precision, Lowry remains ambivalent about the idea that people cannot help what they do. Despite her obvious sympathy for Tucker, and her appalled reaction to Tucker's childhood, Lowry stops short of insisting that Tucker did not in some meaningful sense "choose" to kill. She relates with obvious irony Tucker's own unwillingness to abandon the possibility of choice: when Lowry reports to Tucker the emotional explanation offered by Danny Garrett (Tucker's boyfriend) for why he couldn't help revealing to Tucker his sexual infidelity to her, Tucker responds without blinking, "I think he could have found a way."' 13 Lowry also ponders whether Tucker's attempt at redemption through faith and good works should alter our reaction to Tucker or her crime. Although Lowry is clearly moved by Tucker's unflinching acceptance of responsibility and by her construction of a truly meaningful and socially valuable life in prison, she cannot say that we must "forgive" Tucker or show her "mercy.'
14 It is Tucker who brings this realization to Lowry by asking her how she would feel "if they found the driver of the truck that killed Peter and there was a trial and they brought the driver up and said, 'Oh, but he's changed, he's a new person now. See how good he is?"" '15 In response, Lowry is forced to acknowledge frankly that her desire to respond nobly with forgiveness or mercy might be at war with her human capacity: "I'd like to think that I'd be kind. But... I have to tell you, I don't know."' 6 Lowry's book is not about law; it never directly addresses how our justice system should take account of Karla Faye Tucker's background, character, and experiences in determining whether she lives or dies. But the questions Lowry wrestles with in a personal way are the same questions that the law must confront systematically. Just as Lowry struggles with the question of how the story of Tucker's life can and should affect one's reaction to her crime and her fate, so must the legal system confront the question of the legal relevance of a troubled life-or an exemplary one-to the imposition of the ultimate penalty of death. In our current system, in which decisions regarding the imposition of the death penalty are "constitutionalized" because of the nature of the punishment, 17 the question can be framed as one of constitutional boundaries:
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14. See pp. 232-33. [Vol. 102: 835 are the quite different kinds of mitigating evidence presented in Lowry's portrait of Tucker's life constitutionally significant to a capital sentencing decision? Do some mitigating circumstances constitutionally preclude the imposition of the death penalty? Must a state permit any or all of this evidence to be considered by the sentencer? May a state do so?
Current Supreme Court doctrine provides relatively uncomplicated answers to these questions. The presence of a particular mitigating circumstance (such as youth, mental retardation, or lack of sufficient intent to bring about death) precludes the imposition of the death penalty only in situations of overwhelming societal consensus,' 8 the existence of which the Court has been reluctant to find. 19 At the same time, the Court has identified a firm consensus against procedures that focus solely on the offense apart from the circumstances and characteristics of the offender. 2 0 This Eighth Amendment right to "individualized" sentencing 2 ' requires that states permit capital sentencers to consider, as a mitigating factor, any aspect of the defendant's background, character, or crime. Our argument in this Review Essay addresses the structure of the capital decisionmaking process; we attempt to give greater and more defensible content to the Court's requirement of "individualized" sentencing. We reject the Court's apparent conclusion that individualized sentencing necessarily entails uncircumscribed consideration of mitigation evidence. Rather, for the individualization requirement to have any force as a constitutional principle, it must rest on a substantive theory that specifies which aspects of the individual are constitutionally relevant. Applying the Court's Eighth Amendment methodology, which focuses on consensus as a means of identifying evolving standards of v. Arizona: A Retreat From the "Death is Different" Doctrine, 40 AM. U. L REV. 1389 (1991) (discussing the distinctiveness of substantive and procedural protections in capital sentencing).
18. The Court employs "proportionality" analysis to determine whether, in light of the nature of the crime or the characteristics of the defendant, the imposition of the death penalty would constitute "cruel and unusual punishment" under the Eighth Amendment The Court attempts to discern "evolving standards of decency that mark the progress of a maturing society," Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion), focusing on "objective evidence" of society's views, see, e.g., Coker v. Georgia, 433 U.S. 584, 593 (1977) (plurality opinion) (imposition of death penalty for rape violates societal consensus). A similar analysis can be employed to determine which evidence is constitutionally relevant to the capital sentencing decision, even where such evidence does not categorically preclude imposition of the death penalty. See infra text accompanying notes 60-109 for a discussion of societal consensus regarding consideration of mitigation evidence.
19. See, e.g., Stanford v. Kentucky, 492 U.S. 361 (1989) (imposition of capital punishment fora crime committed when defendant was sixteen or seventeen years old does not conflict with a national consensus and hence does not constitute cruel and unusual punishment under the Eighth Amendment); Penry v. Lynaugh, 492 U.S. 302 (1989) (there is insufficient national consensus against execution of the mentally retarded to render it unconstitutional); Tison v. Arizona, 481 U.S. 137 (1987) (Eighth Amendment does not prohibit the death penalty as disproportionate in the case of defendant who lacks specific intent to kill so long as defendant's participation in a felony that results in murder is major and defendant's mental state is one of reckless indifference).
20. decency, 2 3 we conclude that the individualization requirement mandates consideration only of evidence regarding individual culpability. We discern a firm societal consensus, based on current statutes and common law tradition, that evidence of reduced culpability-and only such evidence-is an indispensable part of capital sentencing. This refined conception of individualized sentencing, though it limits a defendant's right to present some kinds of mitigating evidence, at the same time more securely grounds the individualization requirement in the Constitution, and therefore protects a defendant's right to present any mitigating evidence at all. 24 That the Eighth Amendment requires states to permit consideration of mitigation evidence regarding reduced culpability does not, in our view, preclude states from adopting a broader mitigation inquiry, including consideration, for example, of evidence demonstrating lack of future dangerousness or general good character. Although states must provide for consideration of evidence of reduced culpability, states may, but need not, "channel" consideration of mitigation evidence by limiting consideration of such evidence to this constitutional "core." Our position that channeling consideration of mitigation evidence is permitted but not required by the Constitution may seem odd given the Eighth Amendment's separate requirement, identified in Furman v. Georgian and subsequent cases, 26 that states channel consideration of aggravation evidence to reduce arbitrariness. Furman suggested that the absence of statutory guidelines in the capital sentencing process invites arbitrary, even invidious, discrimination in the selection of those who live and die. If the failure to channel the sentencer's consideration of aggravating evidence leads to unconstitutional arbitrariness in the imposition of capital punishment, how can it be that the Constitution does not require consideration of mitigation evidence to be similarly confined? Our answer is that forcing states to channel consideration of mitigation evidence would create a distinct Eighth Amendment problem-by permitting the imposition of the death penalty contrary to internal community consensus-that is not implicated by forcing states to channel consideration of aggravation evidence. Accordingly, we argue, the Supreme Court cannot force states to channel consideration of mitigation evidence in an attempt to reconcile 23 . See supra note 18. 24. Justice Scalia has recently argued that the individualization requirement should be abandoned altogether. Walton v. Arizona, 110 S. Ct. 3047, 3066-68 (1990) At the same time, we acknowledge that failure to channel consideration of mitigation evidence creates some of the same kind of arbitrariness created by failure to channel aggravation evidence. If this arbitrariness cannot be squared with Furman, and yet cannot be eliminated by Court decree, then two possibilities remain. Furman's anti-arbitrariness principle may be too stringent because it is unattainable, and thus may not be constitutionally compelled. Or Furman's anti-arbitrariness principle may be both constitutionally indispensable and irreconcilable with permitting states to broaden the mitigation inquiry, thus rendering the death penalty unconstitutional.
II. CURRENT DOCTRINE As APPLIED To KARLA FAYE TUCKER Although Tucker has been on Death Row for almost a decade, the Texas courts are still reviewing certain aspects of her conviction, including the claim that a prosecution witness lied to the jury about the promises he received from the government in exchange for his testimony. If Tucker's sentence or conviction were overturned, opening the way for a retrial, she would undoubtedly want to present at the sentencing phase a portrait similar to the one Lowry draws in Crossed Over, including evidence of her troubled background, her drug use at the time of the crime, her current reform, and her positive character traits. 27 At the time of Tucker's trial, the sentencing jury's consideration of her mitigation evidence was confined to discrete questions about the "deliberateness" of the crime and Tucker's "future dangerousness." 2 Current Texas law, however, 27. Robin West has argued powerfully that such "narrative" should play a greater role in appellate review of capital sentencing (and by implication, the entire capital decisionmaking process):
We need to learn from the liberal dissents [in death penalty cases] not just that criminal defendants have a right to a jury that has heard their life story, we need to hear the life story. We need to understand what happened and why. We need to hear about the event that caused the arrest, about the life circumstances that caused and arguably mitigate the criminality of the event, and the social realities that engendered, facilitated, or permitted the life circumstances. We need to learn once again to recognize these people as human, as "like us." We need that gap of empathic understanding closed. We need to be given a stake in their lives, and in the communities from which they come. We need to be made responsible. Robin West, Narrative, Responsibility, and Death: A Comment on the Death Penalty Cases from the 1989 Term, I MD. J. CONTEMP. LEGAL ISSUES 161, 175-76 (1990).
28. The former Texas statute submitted the following special issues to the jury after the presentation of all sentencing-phase evidence:
(I) whether the conduct of the defendant that caused the death of the deceased was committed deliberately and with the reasonable expectation that the death of the deceased or another would result; (2) whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society; and (3) if raised by the evidence, whether the conduct of the defendant in killing the deceased was unreasonable in response to the provocation, if any, by the deceased. TEX. CODE CRIM. PROC. ANN. art. 37.071(2)(b) (West 1990) .
At Tucker's trial, her attorneys submitted, and the trial court adopted, an instruction that allowed consideration of Tucker's drug use and difficult background only to the extent that it established her
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establishes a more openended inquiry, and would allow a new jury to reject the death penalty based on any aspect of Tucker's mitigating case.
9
Texas revised its sentencing scheme to comply with a series of Supreme Court cases explicitly rejecting the state's limited sentencing inquiry as incompatible with "individualized" sentencing. The Texas "special issues" scheme had survived a facial constitutional challenge in Jurek v. Texas" as part of the Court's first comprehensive review of the "guided discretion" capital sentencing schemes enacted in response to Furman v. Georgia. 31 But a little more than a decade later, Justice O'Connor's pivotal concurring opinion in Franklin v. Lynaugh 32 intimated that the Texas scheme might be too narrow to permit constitutionally adequate consideration of relevant mitigation evidence in a given case. 33 Then, in Penry v. Lynaugh, 34 the Court held that the Texas scheme unconstitutionally precluded Penry's jury from giving mitigating effect to his evidence of mental retardation. 35 The Supreme Court cases that led Texas to broaden its capital sentencing inquiry reflect the Court's emerging theory of individualized sentencing. Under this theory, no part of Karla Faye Tucker's life may be excluded from her jury's consideration, because, to the Court, individualized consideration encompasses consideration of every distinguishing feature of the individual.
The Court first announced the individualization requirement in Woodson v. North Carolina, 3 6 decided, ironically, the same day as Jurek v. Texas. As announced in Woodson, the individualization requirement invalidated, at least, capital sentencing schemes like North Carolina's, which established a mandatory death penalty upon conviction of any first-degree murder. 37 Subsequent cases "temporary insanity" at the time of the crime.
29. The current Texas scheme, as revised in 1991, requires the jury to decide: Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant's character and background and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed. TEX. CODE CRIM. PRoc. ANN. art. 37.071(2)(e) (West Supp. 1992 4 and mental retardation!' In these cases, the Court's conclusion that individualized sentencing requires consideration of "any relevant mitigating evidene' 4 2 was never accompanied by a substantive theory of relevance. Instead, the Court focused solely on whether the proffered evidence concerned the individual, revealing its assumption that the individualization requirement makes constitutionally relevant any and all traits or experiences that distinguish one individual from another. 4 3 The inclusiveness of the Court's concept of individualization has caused the Court to notice, and will ultimately force it to address, factual scenarios that appear to call for some more limited definition of "relevant mitigating evidence."
for even narrowly defined crimes, such as murder committed while serving a life sentence. See Sumner v. Shuman, 483 U.S. 66 (1987) . Sumner makes clear that no mandatory death penalty can survive constitutional scrutiny.
38. In Lockett v. Ohio, 438 U.S. 586 (1978), a plurality of the Court held that Ohio's capital sentencing scheme, which specified an exclusive list of mitigating circumstances, could not be applied constitutionally to Lockett. The Court concluded that the failure of the Ohio scheme to permit full consideration of Lockett's mitigating evidence regarding "her character, prior record, age, lack of specific intent to cause death, and her relatively minor part in the crime" rendered her sentence unconstitutional. Id. at 597.
39. In Eddings v. Oklahoma, 455 U.S. 104 (1982), despite the broad language of the Oklahoma statute permitting consideration of"any mitigating circumstances," OKLA. STAT. tit. 21, § 701.10 (1980), the judgesentencer refused to consider the defendant's turbulent family history and emotional disturbance, as well as his youth, as mitigating factors. The Court reversed his sentence of death, holding that, despite the breadth of the statute and the fact that the mitigating evidence was placed before the judge, "Lockett requires the sentencer to listen" to all mitigating evidence. 455 U.S. at 115 n.10.
40. In Skipper v. South Carolina, 476 U.S. 1 (1986), the defendant sought to present evidence of his good behavior in prison while awaiting trial. The trial judge excluded the evidence on the ground that, as a matter of South Carolina law, post-crime behavior in prison does not bear on the defendant's character, prior record, or circumstances of his offense. See id. at 3 (citing State v. Koon, 298 S.E.2d 769 (S.C. 1982)). The Court held that evidence of adaptability to prison was constitutionally relevant at sentencing and that the exclusion of such evidence tainted Skipper's death sentence.
41. In Penry v. Lynaugh, 492 U.S. 302 (1989), the Court held that Texas' "special issues" scheme unconstitutionally precluded Penry's jury from giving full mitigating weight to evidence that he was mentally retarded.
42. See Skipper, 476 U.S. at 4; Eddings, 455 U.S. at 114. 43. The Court's sole rejection of evidence proffered as mitigating concerned a defendant's request that the jury be permitted to consider at sentencing any "residual" doubt jurors entertained regarding the defendant's guilt. See Franklin v. Lynaugh, 487 U.S. 164, 172-75 (1988) (plurality opinion); id. at 187 (O'Connor, J., concurring). The Court's rejection of Franklin's claim rested on its view that individualized sentencing does not require a jury to reexamine its "residual doubt" concerning the defendant's guilt. Id. at 174. The inevitable possibility of factual error, notwithstanding the standard of proof beyond a reasonable doubt, is a policy argument against the imposition of an irrevocable penalty in every case, and does not call attention to any particular attribute of the defendant.
The Court has also upheld jury instructions that limit the manner in which juries may consider concedediy relevant evidence. See California v. Brown, 479 U.S. 538 (1987) (instruction to jury to disregard, among other things, "mere sentiment, conjecture, sympathy ... " in capital sentencing does not violate constitutional requirement of individualized sentencing); see also Saffle v. Parks, 494 U.S. 484 (1990) (suggesting but not announcing that instruction to jury to "avoid any influence of sympathy" would also be consistent with Lockett v. Ohio, 438 U.S. 586 (1978) , and Eddings v. Oklahoma, 455 U.S. 104 (1982)). The Court in Brown and Parks viewed the states as permissibly, perhaps even properly, limiting the jury to reasoned, rather than emotional or irrational, responses to all evidence presented. The decisions do not purport to rest on a theory delineating which aspects of the individual are constitutionally relevant.
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In Boyde v. California,' for example, Chief Justice Rehnquist, writing for the majority, appeared to be distinctly underwhelmed by the significance of Boyde's receipt of a prize for his dance choreography while in prison. Although the Chief Justice did not decide whether the evidence was constitutionally relevant, he implied that consideration of artistic ability, as such, was not an indispensable aspect of individualized sentencing. 45 Similarly, in Skipper v. North Carolina, 46 the Court suggested in dictum and with some exasperation that there must be some limit to what the Constitution requires in terms of individualized consideration, noting that it had "no quarrel" with the proposition that "how often [the defendant] will take a shower" may be deemed irrelevant to the sentencing determination. 4 7 But despite the Court's apparent intuition that its sweeping concept of individualization must be refined, the Court has not yet developed a refining principle.
III. A REFINING PRINCIPLE: WHAT MUST

CAPITAL SENTENCERS CONSIDER?
A. The Supreme Court's Individualization Requirement
While we embrace the Court's conclusion that the Eighth Amendment's prohibition of cruel and unusual punishment requires "individualized" sentencing in capital cases, we believe that the Court is mistaken to the extent that it regards consideration of all aspects of an individual as constitutionally indispensable. The Court grounds the individualization requirement in a discernible consensus' that the wholesale elimination of sentencer discretion in capital cases is intolerable. But the doctrinal conclusions the Court draws extend far beyond any consensus it has identified. In the cases developing the individualization requirement, the Court has described the existence of only one societal consensus-our aversion to mandatory sentencing. 49 But an aversion to mandatory sentencing tells us only that we cannot consider the offense alone, 44 . 494 U.S. 370 (1990). 45. Id. at 382 n.5. The opinion distinguished artistic ability as it bears on the question of the defendant's future dangerousness, and such ability as it reveals the defendant's intrinsic worth. The Chief Justice appeared to conclude that evidence of the former was constitutionally relevant, citing Skipper v. South Carolina, 476 U.S. 1 (1986), whereas evidence of the latter may have no constitutional relevance whatsoever.
46. 476 U.S. 1 (1986 [Vol. 102: 835 apart from the offender, in imposing a sentence of death. It does not tell us which aspects of the offender we must consider. And it certainly does not necessarily entail its opposite; a consensus against mandatory sentencing does not lead us inexorably to unconstrained consideration of all individualizing circumstances.
The Court's expansive yet increasingly ambivalent approach to consideration of mitigating evidence reveals the need for a theory of individualization. Such a theory must explain both the Court's conviction that many kinds of mitigating evidence are indispensable to capital sentencing and the Court's reluctance to go too far-its emerging intuition that some differentiating positive attributes, such as talent or hygiene (and perhaps other admirable qualities, like bravery, leadership, or charisma), may not be indispensable. If the Court lacks a theory that explains why certain individual attributes fall outside of the individualization requirement, then the Court will be unable to defend its perception that certain attributes clearly fall within it, except on an "I know it when I see it" basis. If one cannot explain why consideration of artistic talent is inessential, one cannot adequately justify at the level of theory an intuition, however deeply felt, that consideration of youth or mental retardation is essential to individualized sentencing. After all, each of these qualities are attributes of the "individual."
The Court's individualization requirement rests on an "equality" principle; it is premised on the recognition that not all first-degree murderers are similarly situated and on the principle that like defendants should be treated alike and different defendants treated differently. 50 The problem with this principle is that it cannot be called a "theory" because it does not tell us when we are faced with "like" defendants, given the infinite variety of human character and experience.51 The principle must be supplemented with some further substantive account explaining which likenesses matter. 52 50. See Woodson, 428 U.S. at 304-05. One might be able to derive an alternative conception of "individualization" from the Eighth Amendment-a conception that looks not to the defendant's right to equal treatment, but rather to the right of both the defendant and the sentencer to have the humanity of the defendant squarely confronted in the capital sentencing process. This alternative conception would require the sentencer to consider individualizing information in order to appreciate the humanity of the defendant and to recognize thereby the gravity of the decision to impose the death penalty in a particular case. Confronted with details about an individual defendant a sentencer may be moved-in an inarticulable and nonstandardized way-to impose a sentence less than death. The Supreme Court hinted at this conception when it spoke of "the fundamental respect for humanity underlying the Eighth Amendment," id. at 304. But the Court clearly grounds its "individualization" requirement on the principle that like cases must be treated alike in order to enhance the "reliability" of the imposition of the death penalty, id. at 305. We do not explore here the ramifications of this alternative conception of "individualization" because it is not the conception embraced by the Court; but it seems clear that such an alternative conception would pose the same question that we address infra in Parts IV and V: can any notion of individualized sentencing peacefully coexist with a prohibition against arbitrary sentencing?
51. We think that this further substantive account, like the individualization requirement itself, should be rooted in an identifiable societal consensus regarding capital sentencing practices. We do not necessarily endorse societal consensus as the sole or even the best gauge of "cruel and unusual punishments" for Eighth Amendment purposes and we recognize the hazards of defining constitutional protections by reference to popular preferences. 53 Nonetheless we frame our argument in accordance with the Court's methodology for the sake of coherence: if individualization is constitutionally required because of societal consensus, the substance of the individualization principle should likewise be rooted in such consensus. 54 The question, then, is whether we can identify a consensus more specific than the one identified in Woodson rejecting mandatory capital sentencing-a consensus regarding which individual attributes and experiences must be considered in capital cases. We believe that such a consensus exists, and that it requires capital sentencers to consider evidence relating to a defendant's reduced culpability for his or her crime.
B. The Types of Mitigating Evidence: Reduced Culpability, Good Character, and Lack of Future Dangerousness
We define evidence of reduced culpability as evidence that suggests any impairment of a defendant's capacity to control his or her criminal behavior, or to appreciate its wrongfulness or likely consequences. Such evidence fairly includes, among other things, evidence of limited cognitive or emotional abilities, evidence of impairment resulting from drug or alcohol use, evidence of a troubled background or abuse, and evidence of imperfect or incomplete justification or excuse. Karla Faye Tucker's evidence that she was "wired" at the time of the crime after a three-day orgy of multiple-drug use, that she was in some sense emotionally crippled by a childhood lacking in ordinary parental moral content of its own.") (citations omitted). (discussing difficulties with positivist approach to Eighth Amendment meaning); Stephen P. Garvey, Note, Politicizing Who Dies, 101 YALE LJ. 187, 205 (1991) ("[WMhen politics selects the constitutional norms meant to confine the death penalty, the Eighth Amendment is drained of its integrity as a constitutional principle.").
54. We acknowledge that the concept of individualized sentencing could be derived apart from current social practices, and that such an account might offer a more persuasive grounding for the Eighth Amendment right. But given the Court's adherence to an Eighth Amendment methodology that privileges "objective evidence" of societal consensus, see supra note 18, our effort is aimed at exploring the consequences of the Court's own approach.
[Vol. 102: 835 guidance and concern, that she was dominated in her adult life by a number of rough and lawless men, and that she sought out Jerry Lynn Dean in part because of his threats to her and her friends, constitutes evidence of reduced culpability. Of course, some types of "mitigating" evidence, if established to a certain substantive threshold, would reduce the charge of first-degree murder to something less, 55 or absolve a defendant of criminal liability altogether.
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But in cases in which the evidence does not reach the thresholds required for such partial or complete defenses, the distinctive nature of capital punishment 57 should allow the sentencer to address circumstances and characteristics that may nonetheless call for a sentence less than death. We regard all other potentially mitigating evidence as falling within two categories, "good character" evidence and evidence of lack of future dangerousness. Good character evidence is offered for one of two purposes, depending on the underlying penological theory. First, consideration of good character evidence can be forward-looking and consequentialist. Evidence of a defendant's special talents or close family ties may suggest the defendant's capacity to make continuing contributions to society. And evidence of a defendant's religious devotion and remorse for the crime may reflect a defendant's commitment to observe legal norms in the future. A jurisdiction guided by utilitarian considerations would undoubtedly regard these types of good character evidence as indispensable components of individualized sentencing. Second, consideration of good character evidence can be retrospective and nonutilitarian. Evidence of positive character traits and past good works may reveal a defendant's "general desert" and contribute to a moral assessment of the defendant's entire life that includes, but is not limited to, the defendant's culpability for the crime. 5 8 A jurisdiction might regard such a general assessment as particularly appropriate where the sentencing decision could result in execution.
The other category of mitigating evidence concerns a defendant's lack of future dangerousness. Of course, certain kinds of good character evidence may suggest that a defendant does not pose a threat to the community. But a jurisdiction might also require consideration of evidence unrelated to good character that reflects a defendant's lack of future dangerousness, such as physical incapacity. 59 Such a jurisdiction might impose the death penalty only on those criminals whom the community believes could not be effectively restrained. In our view, neither consideration of evidence of good character nor consideration of lack of future dangerousness is sufficiently rooted in societal consensus to command constitutionalization.
C. Statutory Consensus Regarding Evidence of Reduced Culpability
Although members of the Court agree that the Eighth Amendment's prohibition of cruel and unusual punishment must be understood in light of "evolving standards of decency that mark the progress of a maturing society," 6 there is less agreement about how to detect the existence of such standards.
61
Whatever else may be relevant, the Justices agree that legislative enactments are a strong, if not the strongest, 62 reflection of prevailing community standards.
63
Prior to Furman, most states left capital sentencing entirely unstructured, authorizing the sentencer to impose either death or life imprisonment as a matter of "absolute discretion." ' Responding to both Furman and Woodson, current state sentencing schemes generally offer two vehicles for the consideration of mitigation evidence: a list of enumerated mitigating circumstances and a "catchall" phrase or its functional equivalent permitting the sentencer to consider all other potentially mitigating factors. 65 A vast majority of the enumerated 59. For example, a jurisdiction could conclude that the death penalty would be inappropriate for a defendant paralyzed by a police bullet during his or her apprehension because the defendant posed no future danger to the community. In such a circumstance, the defendant's lack of future dangerousness reveals nothing about his or her character.
60. Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion). 61. Compare Thompson v. Oklahoma, 487 U.S. 815,830 (1988) (plurality opinion) (citing, as relevant to proof of societal consensus, views of "respected professional organizations" and "other nations that share our Anglo-American heritage"), and Enmund v. Florida, 458 U.S. 782,788 (1982) (stating that international opinion is relevant to proportionality inquiry), with Thompson, 487 U.S. at 868 n.4 (Scalia, J., dissenting) (arguing that reliance on civilized standards of decency in other countries is "totally inappropriate as a means of establishing the fundamental beliefs of this Nation").
62. See, e.g., Penry v. Lynaugh, 492 U.S. 302, 331 (1989) ("The clearest and most reliable objective evidence of contemporary values is the legislation enacted by the country's legislatures."); Thompson v. Oklahoma, 487 U.S. 815, 865 (1988) (Scalia, J., dissenting) ("The most reliable objective signs consist of the legislation that the society has enacted.").
63. Of course, there is an apparent circularity if an absolute legislative consensus were required to establish an "evolving standard of decency." The fact that any given legislature has pursued a particular course cannot establish as a constitutional matter the validity of that action. Cf. Harmelin v. Michigan, I I S. Ct. 2680, 2713 (199 1) (White, J., dissenting) ("[Tihat a punishment has been legislatively mandated does not automatically render it 'legal' or 'usual' in the constitutional sense.").
64 The only arguably nonculpability oriented circumstances that appear with any frequency concern the defendant's lack of a prior record 74 whether the defendant constitutes a continuing threat to society. 75 Close examination of the statutes reveals that states regard the absence of prior offenses as relevant primarily to the culpability of the offender.
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The focus on culpability apparent in all states that enumerate mitigating factors reflects the centrality of culpability to states' conceptions of individualization. This legislative consensus is powerful evidence that consideration of reduced culpability is a constitutionally indispensable aspect of capital sentencing. One might object, however, that the enumeration schemes on which we rely often include "catch-all" provisions for openended consideration of other mitigating factors, thus, perhaps, encompassing factors ) (requiring jury to find either that the defendant would pose a continuing serious threat to society or that the defendant's conduct was "outrageously or wantonly vile, horrible or inhuman" in order to impose the death penalty). 76. Some scholars have suggested that a defendant's prior offenses may increase the defendant's culpability for a subsequent offense, see, e.g., ANDREW VON HIRSCH, DOING JUSTICE 84-88 (1976) (arguing that such offenders are more culpable because in repeatedly rejecting community standards, they act in an especially voluntary way), while others have maintained that prior criminal conduct has no relevance to culpability, see, e.g., GEORGE P. FLETCHER, RETHINING CRIMINAL LAW 465 (1978) (societies should not attach moral weight to the "persistence" of the offender); Howe, supra note 58, at 352 (arguing that prior convictions do not increase culpability for later crimes); Andrew von Hirsch, Desert andPrevious Convictions in Sentencing, 65 MINN. L. REV. 591, 606 (1981) (reversing position adopted in DOING JUSTICE, supra). The federal sentencing guidelines take the former approach, U.S. SENTENCING COM'N, FEDERAL SENTENCING GUIDELINES MANUAL, § 4A intro. commentary (1992) ("A defendant with a record of prior criminal behavior is more culpable than a first offender and thus deserving of greater punishment."). Whatever the moral relevance of prior criminal conduct as an aggravating factor, the absence of prior criminal conduct increases the plausibility of a defendant's claim that the circumstances of the offense, rather than the defendant's willingness to flout societal standards, account for the defendant's commission of the crime.
All four states that list lack of future dangerousness as a mitigating factor separately enumerate the defendant's lack of a significant criminal history as a mitigating factor. Compare statutes cited supra note 74 with statutes cited supra note 75. If these states regarded the lack of prior criminal activity as indicative of lack of future dangerousness, the separate enumeration of prior criminal activity would be superfluous.
It is also unlikely that states regard the absence of past offenses as helpful in assessing a defendant's "general desert" as opposed to his or her culpability for the particular crime. If states were concerned with "general desert," they would likely invite consideration of evidence regarding the defendant's affirmatively good deeds, rather than simply asking about the absence of bad ones. Given that no state enumerates any mitigating circumstance regarding a defendant's good acts or positive qualities (apart from a defendant's cooperation in the prosecution of other offenses, see, e.g., COLO. REV. STAT ANN. beyond the culpability core. Even granting for the sake of argument that these catch-all provisions reflect legislative judgments to permit consideration of mitigating evidence unrelated to culpability, the enumerations nonetheless privilege the issue of reduced culpability in the sentencer's deliberations. Moreover, given the detailed enumeration of culpability factors, it would be reasonable to conclude that the catch-all provisions do not extend beyond culpability, but are instead intended to permit consideration only of unenumerated circumstances of reduced culpability.
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One also might argue that the consensus we identify from current statutory schemes is suspect because these schemes may reflect states' efforts to comply with the varying commands of Furman, Woodson, and Lockett, rather than states' genuine views regarding capital decisionmaking. 78 We acknowledge the obvious interplay between the Court's decisions and statutory reform. We contend, however, for the reasons stated below, that states' decisions to confine their enumeration of mitigating circumstances to factors involving reduced culpability were not the result of perceived constitutional constraints. Accordingly, we believe that the focus on culpability in current state schemes reliably indicates contemporary conceptions of individualization.
The focus on culpability in states' enumerations of mitigating circumstances is not attributable to Furman, which provided notoriously vague guidance as to how to construct a constitutional capital sentencing scheme. The terse per curiam opinion stated only that imposition of the death penalty pursuant to the challenged statutes constituted cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments. 79 The five justices supporting the judgment wrote separate concurrences setting forth divergent and arguably inconsistent rationales for the decision. 80 Despite their diversity, each of the opinions 77. A court construing the meaning of such catch-als would be driven to this conclusion by the common law interpretive principle of ejusdem generis-that a "catch-all" provision preceded by a list of particular items should be construed to include items of the same kind. See, e.g., Hughey v. United States, 495 U.S. 80. See id. at 255-57 (Douglas, J., concurring) (arguing that the challenged statutes left too much room for racial, religious, and class discrimination in sentencing); id. at 305 (Brennan, J., concurring) (maintaining that the death penalty "is an unusually severe and degrading punishment; there is a strong probability that it is inflicted arbitrarily; its rejection by contemporary society is virtually total; and there is no reason to believe that it serves any penal purpose more effectively than the less severe punishment of life imprisonment"); id. at 309 (Stewart, J., concurring) (arguing that the challenged death sentences were "cruel and unusual in the same way that being struck by lightning is cruel and unusual"); id. at 313 (White, J., concurring) (contending that under the challenged schemes, "the penalty is so infrequently imposed that the threat of execution is too attenuated to be of substantial service to criminal justice"); id. at 359-60 (Marshall, J., concurring) (arguing that the death penalty was "excessive" because it does not serve as a observed that none of the schemes before the Court provided a principled basis for distinguishing those who were sentenced to death from those who were not; because sentencers were free to base their decision on any information they chose, and because sentencers would obviously differ in their selection of criteria, there was no guarantee that all equally deserving defendants (under any given theory) would be sentenced to death, or that undeserving defendants would be spared." 1 The concurrences agreed that such unbridled discretion in capital sentencing produced unconstitutionally arbitrary results, but they gave little indication of how arbitrariness could be limited, or whether curing arbitrariness would be enough to save the death penalty.
More importantly, the concurrences did not, either individually or collectively, endorse any substantive theory of appropriate sentencing considerations. They suggested only that states must focus sentencers' attention on some theory of punishment, and that the chosen theory must be consistently applied; they did not purport to counsel states as to which theories were preferred. Accordingly, the focus on culpability in the statutory enumerations of mitigating circumstances that followed Furman reflects the penological theories of the states and not the Court.
Nor is the focus on reduced culpability attributable to the Supreme Court decisions establishing the individualization requirement. As argued above, 2 the Woodson/Lockett line of cases gave little guidance regarding the substantive requirements of individualization. Indeed, those cases suggested, and current doctrine seems to confirm, that there is no substantive limitation at all on a defendant's ability to present mitigating evidence. Lockett, for example, suggested that the sentencer's "possession of the fullest information possible concerning the defendant's life and characteristics is highly relevant-if not essential-[to the] selection of an appropriate sentence." 8 3 Woodson, and a companion case, Roberts v. Louisiana, 84 suggested that the "character," 8 5 "attributes,"' 8 6
"propensities," 87 and "record" 8 of the individual offender, as well as "the circumstances of the particular offense," 89 are constitutionally relevant considerations in capital sentencing. Evidence of character, attributes, record, and propensities clearly could refer to a defendant's "general desert" or more effective deterrent than life imprisonment and "is morally unacceptable to the people of the United
States at this time in their history"). 
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The Yale Law Journal likelihood of future dangerousness, as well as to a defendant's culpability. That the states overwhelmingly enumerate mitigating circumstances concerning culpability (and omit from their enumerations factors unrelated to culpability) thus reflects their choices rather than those of the Court. Many states include factors unrelated to culpability in their enumeration of aggravating circumstances. One might argue that the inclusion of such considerations on the aggravating side undermines our view that the state statutes reflect a consensus about the primacy of culpability in individualized sentencing. We agree that any consensus we identify must be based on states' sentencing schemes in their entirety, and not simply on states' identification of "mitigating" circumstances. Nonetheless, the fact that states enumerate aggravating factors unrelated to culpability does not undermine our position regarding states' conceptions of individualized sentencing.
The overwhelming majority of aggravating circumstances direct the sentencer's attention to the harm caused by the defendant 9° or to general deterrence concerns 91 rather than to any aspect of the defendant's character or experience. In this respect, the purpose of the enumeration of most aggravating circumstances is to satisfy the Eighth Amendment's command that the death penalty be confined to the "worst" murders, such as murders occurring in the course of a felony, 92 murders of police officers, 93 or murders committed while in prison. 94 These types of aggravating circumstances do not represent an attempt to individualize sentencing; they are focused on the nature of the offense rather than on any particular aspect of the offender that might differentiate him or her from another offender who has committed the same crime. Accordingly, most aggravating circumstances serve a proportionality function rather than an individualizing function; they connect punishment to harm and social cost, rather 
1991) ("[t]
wo or more persons were murdered by the defendant by one act or pursuant to one scheme or course of conduce'); id. § 16-3-20(C)(a)(3) ("[t]he offender by his act of murder knowingly created a great risk of death to more than one person in a public place by means of a weapon or device which normally would be hazardous to the lives of more than one person").
91. See, e.g., N.J. STAT. ANN. § 2C:I1-3.c(4)(f) (West Supp. 1992) ("[tlhe murder was committed for the purpose of escaping detection, apprehension, trial, punishment or confinement for another offense committed by the defendant or another"); id. § 2C:11-3.c(4)(g) ("[tihe offense was committed while the defendant was engaged in ... flight after committing or attempting to commit murder, robbery, sexual assault, arson, burglary or kidnapping"); N.C. GEN. STAT. § 15A-2000(e)(4) (1991) ("[tjhe capital felony was committed for the purpose of avoiding or preventing a lawful arrest or effecting an escape from custody"); id. § 15A-2000(e)(7) ("[tihe capital felony was committed to disrupt or hinder the lawful exercise of any governmental function or the enforcement of laws"). [Vol. 102: 835 than distinguish among offenders. Although a few states list aggravating circumstances that differentiate among defendants based on their individual characteristics, such as future dangerousness 95 or bad character, 96 these inclusions are relatively rare and thus do not reflect a societal consensus that factors unrelated to culpability are relevant to capital sentencing. The fact that all mitigating circumstances enumerated by states relate to the defendant as an individual, while few aggravating circumstances do so, reflects the states' view that individualized sentencing will occur primarily through sentencer consideration of mitigating evidence.
Moreover, even if states' enumerations of aggravating circumstances did reflect an emerging consensus regarding the importance of certain individualizing aspects of capital defendants (which they currently do not), state statutory schemes generally do not make aggravating circumstances indispensable parts of the sentencing inquiry. The operation of most state schemes makes this clear: a defendant often becomes "death-eligible" because of the nature of the crime. Enumerated aggravating factors that relate to the defendant as an individual will not necessarily come into play, because very few states insist that any particular aggravating circumstance be established to sustain a death sentence. If the state chooses not to rely on an enumerated aggravating factor in seeking a death sentence, the defendant cannot argue that the failure of the state to prove that circumstance (e.g., the lack of future dangerousness) constitutes a basis for a sentence less than death. Thus, in most states the decision to label a sentencing factor "aggravating" or "mitigating" has a serious practical consequence; the decision to label a factor "mitigating" ordinarily reflects the state's view that the factor should always be available to the sentencer as a ground for rejecting the death penalty. 97 Accordingly, aggravating circumstances are not generally part of the "individualizing" process mandated by Woodson. In sum, then, we do not find anything in states' enumerations of aggravating circumstances that undermines our view that states uniformly regard reduced culpability as the essential focus of individualized sentencing. 95 . Two states enumerate future dangerousness as an aggravating factor. IDAHO CODE § 19-2515(g)(8) (1987) ("The defendant, by prior conduct or conduct in the commission of the murder at hand, has exhibited a propensity to commit murder which will probably constitute a continuing threat to society."); OKLA. STAT. ANN. tit. 21, § 701.12.7 (West 1983) ("[t]he existence of a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society"). Two states require a finding of future dangerousness to support a death sentence. OR. REV. STAT. § 163.150(l)(b)(B) (1991) (to impose the death penalty the jury must unanimously find that there is "a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society"); Tx. CODE CRIM. PROC. ANN. art. 37.071(b)(1) (West Supp. 1992) (same); cf. VA. CODE ANN. § 19.2-264A.C (Michie 1990) (requiring jury find either that the defendant would pose a continuing serious threat to society or that the defendant's conduct was "outrageously or wantonly vile, horrible or inhuman" before imposing death penalty).
96. See, e.g., ARIz. REV. STAT. ANN. § 13-703.F.6 (1989) ("defendant committed the offense in an especially heinous, cruel or depraved manner");
97. A few states, such as Oregon, Texas, and Virginia, enumerate mandatory aggravating factors that must be found to support a death sentence. See supra note 75. In those jurisdictions, the aggravating factors could be regarded as "functional" mitigating factors in the sense that the defendant must be permitted to argue against death based on the absence of those circumstances.
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D. The Model Penal Code and Evidence of Reduced Culpability
Several members of the Court regard the views of "respected professional organizations," in addition to state legislative enactments, as relevant to the identification of societal consensus. 98 The views of such organizations also point to culpability as the core of individualized sentencing. The movement toward "channeled" discretion in capital sentencing was driven in part by the efforts of the American Law Institute (ALl) to formulate more precise capital sentencing standards. A decade before Furman, the ALl drafted a Model Penal Code section that listed eight mitigating circumstances the sentencer should consider, in addition to "any other" relevant factors, in the course of its sentencing decision. 99 All of those factors, except perhaps lack of prior criminal history,° focus on individual culpability. They address the presence of extreme mental or emotional distress, the involvement of the victim in the criminal act, the defendant's belief that his or her actions were morally justified, the defendant's minor participation in the crime, the existence of mental disease or defect, and the defendant's youth at the time of the crime. 101 This focus is consistent with the Model Penal Code's more general attempt to link punishment to culpability. 0 2
The Model Penal Code commentary explains that the Code's choice of mitigating factors reflects the current "widespread acceptance" of the idea that "diminished" or "partial" responsibility' 0 3 should reduce first-degree to seconddegree murder. This doctrinal development is based on the belief that defendants who kill while impaired by some emotional or mental disturbance are less blameworthy and thus less deserving of punishment; the law gives effect to this belief by holding that such defendants do not truly "deliberate" or "premeditate."' 4 Thus, the diminished capacity doctrine "springs from the recognition that the 'premeditation and deliberation' formula used to define firstdegree murder only makes sense if it is construed as an essentially subjective inquiry into degrees of blameworthiness or moral turpitude." 105 Even before the advent of the "premeditation and deliberation" formula for identifying first-degree (i.e., capital) murder, 6 
106.
The "deliberation and premeditation" formula was an American attempt "to reduce the rigors of the law" by restricting capital punishment to cases of such heightened culpability. It was first enacted by [Vol. 102: 835 noncapital homicide based on degrees of culpability. The category of manslaughter, encompassing murders committed in the heat of passion or without intent to kill, was created to grant less culpable defendants the "benefit of clergy" (not available to other murderers) and thus to preclude their execution. 1 0 7 Thus, the Model Penal Code's focus on culpability in its enumeration of mitigating circumstances reflects both a modem and an historical consensus that the distinction between capital and noncapital murder should turn on the culpability of the defendant.
E. Actual Sentencing Practices and Evidence of Reduced Culpability.
The Court has also looked to actual sentencing practices to determine whether consensus exists for the purposes of the Eighth Amendment.og We doubt that a comprehensive examination of sentencing decisions would reveal much for the purposes of the present inquiry, because even when a record of the mitigating circumstances found by the sentencer is available (along with a record of the sentencer's ultimate decision),0 9 we cannot draw reliable conclusions about the sentencer's attitude regarding the role of reduced culpability in capital sentencing. A sentencer's decision to impose death despite evidence in the record demonstrating reduced culpability may reflect the sentencer's assessment that evidence of reduced culpability does not generally call for a sentence less than death, but it might as easily reflect the sentencer's assessment of the extent of the defendant's reduced culpability in that case. Because "reduced" culpability is invariably a matter of degree (and we cannot confidently assess the extent of a defendant's reduced culpability from a record), we cannot discern sentencers' views regarding the significance of evidence of reduced culpability based on their lack of responsiveness to such evidence in their verdicts. Similarly, we cannot draw reliable conclusions from sentencers' apparent responsiveness to evidence of reduced culpability. Given that state enumerations of mitigating circumstances privilege evidence of reduced culpability, it would be hazardous to conclude that sentencers' reliance on such evidence reflects the sentencers' own views, as opposed to legislative choices. 
F A Refined Theory of Individualized Sentencing
On the basis of the foregoing analysis, we believe that the individualization requirement of the Eighth Amendment is most sensibly understood to mandate consideration of evidence of reduced culpability in capital cases. We do not rule out the possibility that a further societal consensus may be found that requires consideration of evidence unrelated to reduced culpability. Indeed, we acknowledge that states' reluctance to set forth categorical exclusions to mitigating evidence may ultimately reflect their judgment that the capital sentencing decision should be unconstrained. But, following the Court's Eighth Amendment analysis,° there is little "objective evidence" '1 that states' conceptions of individualization are so broad, and striking evidence that states regard culpability as the touchstone of individualized sentencing. The focus on culpability is apparent in current state statutory schemes and consonant with historical efforts, both common law and statutory, to separate capital murder from murders warranting a sentence less than death. Although various members of the Court have at times recognized the essential connection between culpability and individualized sentencing," 2 the Court has not attempted to clarify or cabin the individualization principle. The Court's failure to develop a theory of individualization has left it in the uncomfortable and untenable position of defending, against increasing attack, 13 the proposition that the Eighth Amendment requires states to permit unbridled consideration of mitigating circumstances in capital sentencing. A more refined conception of individualization rooted in an identifiable Eighth Amendment consensus thus both limits and protects a defendant's right to individualized sentencing: it eliminates, as a constitutional requirement in most circumstances, 11 4 a defendant's right to have the sentencer consider mitigating evidence unrelated to culpability, 112. See, e.g., Penry, 492 U.S. at 327-28 ("[It is precisely because the punishment should be directly related to the personal culpability of the defendant that the jury must be allowed to consider and give effect to mitigating evidence relevant to a defendant's character or record or the circumstances of the offense."); Skipper v. South Carolina, 476 U.S. 1, 12 (1986) (Powell, J., concurring in the judgment) (arguing thatLockett and Eddings "clearly focus on evidence that lessens the defendant's culpability for the crime for which he was convicted"); Furman v. Georgia, 408 U.S. 238, 402 (1972) (Burger, C.J., dissenting) (suggesting that discretion in capital sentencing flowed from the recognition that "individual culpability is not always measured by the category of the crime committed").
113. See, e.g., Walton v. Arizona, 110 S.Ct. 3047, 3061-68 (1990) (Scalia, 3. concurring) (stating that Woodson, Lockett, and Eddings should be overruled). For a detailed discussion of Justice Scalia's attack on constitutionalizing the individualization principle, see infra text accompanying notes 122-127.
114. In some circumstances, a defendant's evidence of lack of future dangerousness or general good character may be relevant to rebut the states' proof of an aggravating circumstance. In such circumstances, the Due Process Clause may require states to permit consideration of the rebuttal evidence. See Skipper, 476 U.S. at 5 n.l (where defendant was not allowed to introduce evidence of his adaptability to prison life to rebut prosecution's assertion that he would pose disciplinary problems if sentenced to prison, "elemental due process" requires that the "defendant not be sentenced to death 'on the basis of information which he had no opportunity to deny or explain"') (citing Gardner v. Florida, 430 U.S. 349, 362 (1977) (plurality opinion)).
[Vol. 102: 835 but it provides a defensible justification for recognizing the principle of individualization at all.
Our view that states must permit consideration of evidence of reduced culpability does not suggest that states may not permit consideration of mitigating evidence beyond this "core." In our federal structure, states retain the power to afford criminal defendants greater protections than those commanded by the Constitution. " ' The Eighth Amendment's prohibition against imposition of cruel and unusual punishments marks a floor rather than a ceiling of protection. And states might very well regard lack of future dangerousness or general desert as crucial considerations in determining who should die." 6 At the present time, most states have adopted a "catch-all" or its functional equivalent for consideration of mitigating evidence, 11 7 partly in response to the Court's seeming insistence that all individualizing aspects of a defendant are constitutionally relevant as mitigating circumstances. If our view of individualization were adopted by the Court, some states might limit their "catch-all" to evidence reflecting reduced culpability, whereas others might retain their more encompassing inquiry. The possibility that states might choose the latter course (of voluntarily reproducing the current expansive inquiry into mitigation) prompts our next question: is a state's choice to adopt such a broad view of mitigation foreclosed by a separate Eighth Amendment concern, traceable to Furman, that capital sentencing discretion be circumscribed to avoid arbitrariness?
IV. FORCING STATES TO CHANNEL CONSIDERATION OF MITIGATING EVIDENCE: WHAT MAY CAPITAL SENTENCERS CONSIDER?
The Eighth Amendment requirement of individualized capital sentencing, limited, as we have argued, to a requirement that sentencers consider evidence of a defendant's reduced culpability, does not itself mandate that states confine consideration of mitigating evidence to this constitutionally required "core." However, a separate though related Eighth Amendment requirement-that capital sentencing discretion be "guided,"".. 8 "channeled,"" 9 or "narrowed '' ""c in
115.
See, e.g., People v. Bullock, 485 N.W.2d 866,440 Mich. 15 (1992) (holding that state constitution's prohibition of "cruel or unusual" punishment gave greater protection to defendant than federal constitution's prohibition of "cruel and unusual" punishment).
116. Harmelin v. Michigan, 111 S. Ct 2680, 2713 (1991) (plurality opinion) (stating that "the Eighth Amendment does not mandate adoption of any one penological theory" and that'marked divergences... in underlying theories of sentencing... are the inevitable, often beneficial, result of the federal structure").
117. See supra note 65 and accompanying text. 118. See, e.g., Gregg v. Georgia, 428 U.S. 153, 193 (1976) (opinion of Stewart, Powell, and Stevens, JJ.) ("It is quite simply a hallmark of our legal system that juries be carefully and adequately guided in their deliberations.").
119. See, e.g., Lewis v. Jeffers, 110 S. Ct. 3092,3099 (1990) (stating that the Furman principle "requires a State to channel the sentencer's discretion by clear and objective standards that provide specific and detailed guidance") (internal quotations marks and citation omitted). order to reduce arbitrariness in sentencing-arguably might entail such a restriction. The long-observed tension between Furman's requirement that sentencing discretion be narrowed and Lockett's requirement that individualized consideration be broadened 121 compels us to answer the question why, if it is permissible to limit individualized consideration to a constitutional "core," is it not also required that states do so?
Forcing states to channel consideration of mitigating evidence is the logical but unacknowledged consequence of Justice Scalia's critique of the tension between Furman and Lockett in Walton v. Arizona.' 2 2 In Walton, Justice Scalia announced that he, as an individual Justice, would no longer adhere to Lockett's requirement that all relevant mitigating evidence be considered--"I will not, in this case or in the future, vote to uphold an Eighth Amendment claim that the sentencer's discretion has been unlawfully restricted."' 3 Justice Scalia reached this categorical stance after declaring his belief that the tension between Furman on the one hand, and Woodson and Lockett on the other, has become intolerable. In his view, to acknowledge an "inherent tension" between these two lines of cases "is rather like saying that there was perhaps an inherent tension between the Allied and the Axis Powers in World War ll."'" Given his determination that the Furman line of cases was "arguably supported" '' 5 by the text of the Constitution but that the Woodson/Lockett line bore "no relation whatever,"'" Justice Scalia decided that the Woodson/Lockett cases must be jettisoned in order to give effect to Furman. Justice Scalia, however, failed to acknowledge the logical implications of his critique. If the problem with the WoodsonlLockett cases is not simply that they are not compelled by the text of the Constitution, but that they violate a separate principle that is compelled by the Constitution, then the individualized sentencing required by Woodson and Lockett must not only be deconstitutionalized; it must also be banned. 27 justify the imposition of a more severe sentence on the defendant compared to others found guilty of murder"). Sentencing, 38 UCLA L. REV. 1147, 1161 (1991) ("At least on the surface, Lockett's immunization of mitigating circumstances against state regulation appears to conflict with Furman and Gregg's most fundamental premise that a sentencer must not be given unbridled discretion over whether to impose the death penalty."); Weisberg, supra note 51, at 325 ("Assuming that Lockett does grant some very broadly defined right to introduce mitigating circumstances, how can we fit it into the competing historical accounts of the Court's struggle to contain the death penalty?").
122. [Vol. 102: 835
Under this view, states must "channel" sentencers' consideration of mitigating evidence in the same way that they channel consideration of aggravating evidence, in order to give effect to Furman's anti-arbitrariness principle.
The most common response to Justice Scalia's arguments in Walton is to insist that broad consideration of mitigating evidence can peacefully coexist with Furman's requirement of channeled capital sentencing discretion.
12 s Justice
Stevens elaborated this position in his dissent in Walton, which specifically addressed Justice Scalia's argument. In Justice Stevens' view, the problem of arbitrary, "lightning"-like 129 application of the death penalty identified in Furman was attributable to "the size of the class of convicted persons who are eligible for the death penalty., 130 Thus, the proper remedy for such sentencing arbitrariness lies in sufficient "narrowing" of the class.
131 Justice Stevens described "narrowing" as the process of dividing the apex of a pyramid (representing all cases of homicide of every category) from the base; the apex represents the small category of homicides eligible for the death penalty.
32 Once this category is defined (for example by the use of aggravating factors), the sentencer may impose the death penalty, but also may decline to do so "without giving any reason."' 133 Justice Stevens concluded that permitting openended discretion to exempt defendants from the death penalty is not inconsistent with limiting discretion to select who is eligible for its imposition: "After narrowing the class of cases to those at the tip of the pyramid, it is then appropriate to allow the sentencer discretion to show mercy based on individual mitigating circumstances in the cases that remain. ' Justice Stevens' attempt to reconcile "narrowing" with broad discretion to show mercy can succeed only if one takes a particular, and particularly limited, view of Furman. Justice Stevens' argument assumes that the problem with the openended, pre-Furman capital sentencing schemes lay only in the possibility that some people executed under such schemes might not have been chosen for execution had the state been required to articulate its theory of the "worst" crimes. This problem is one of "overinclusion"--when individual sentencers are given unguided power to announce life or death, there is no guarantee that each imposition of the death penalty reflects the state's, and thus the community's, consensus about who deserves to die. Indeed, one of the major arguments made to the Furman Court was that the infrequency of death verdicts by juries could not be squared with the breadth of the states' statutes authorizing capital punishment; 1 35 this infrequent imposition suggested that many of the statutes that remained on the books had fallen into desuetude and no longer reflected the actual views of the people of the state. Furman itself involved death sentences in two cases of rape and thus raised the possibility that the penalty was being applied when a community consensus was lacking. 36 This concern regarding "overinclusion" was reflected in Justice Stewart's concurrence in Furman, which suggested that mandatory capital sentencing schemes might solve the problem because they would impose the penalty only when "state legislatures have determined [it] to be necessary.' 3 7 Justice Stewart intimated that forcing states to articulate a theory of the worst murders and thus to "narrow" the class of persons eligible for the death penalty might be sufficient to remedy the problem of arbitrariness. Under this view, Justice Stevens would be correct that permitting sentencers broad discretion to exempt defendants out of the narrowed class would not re-create Furman's unconstitutional arbitrariness, because discretion to be merciful would never result in the imposition of the death penalty absent a state consensus that it was deserved.
The difficulty with Justice Stevens' reconciliation is that it ignores a second, crucial aspect of the Furman problem. Openended capital sentencing schemes are not troublesome merely because they might impose death when it is not "deserved" according to actual community consensus, but also because they mightfail to impose the death penalty when it is "deserved." This is the "equal protection' '138 problem identified by Justice Douglas in his opinion in Furman-the concern that only some of those who "deserved" the death penalty were actually being sentenced to death, and the fear that these few were being 136. See Coker v. Georgia, 433 U.S. 584 (1977) (plurality opinion) (widespread consensus that death penalty is excessive for rape rendered death sentence unconstitutional in such cases).
137. 408 U.S. at 309 (Stewart, J., concurring). 138. Furman, 408 U.S. at 255 (Douglas, J., concurring) ("In a Nation committed to equal protection of the laws there is no permissible 'caste' aspect of law enforcement. Yet we know that the discretion of judges and juries in imposing the death penalty enables the penalty to be selectively applied, feeding prejudices against the accused if he is poor and despised, and lacking political clout, or if he is a member of a suspect or unpopular minority, and saving those who by social position may be in a more protected position.") (citation omitted). Randall Kennedy has reframed this problem as the failure to afford black communities equal access to a "public good"-imposition of the death penalty when blacks are murdered. [Vol. 102: 835 identified by impermissible factors such as race and class.
13 9 Thus, the preFurman capital sentencing schemes were objectionable not simply because they resulted in overinclusive application of the death penalty, but also because they led to underinclusion. 14 Capital defendants singled out for the death penalty under such schemes could argue both that their executions might not be "deserved" and that, even if they clearly fell within any possible designation of the "worst" murderers, they were being treated differently from similarly situated defendants. Indeed, it is this latter concern that principally animated the assault on openended discretion in capital sentencing that began in the 1960's and culminated in Furman. 14 
1
Recognition of the underinclusiveness problem inherent in openended capital sentencing schemes reveals the flaw in Justice Stevens' argument in Walton. If we are worried that the failure to provide precise guidance to capital sentencers may lead them to use irrelevant characteristics (like physical attractiveness) or impermissible ones (like race or class) to determine who should live and who should die from among the equally eligible, this problem is not resolved merely by narrowing the range of persons among whom the sentencer can discriminate. 142 Resolution of this problem requires not only that the state 139 . See, e.g., 408 U.S. at 257 (Douglas, J., concurring); id. at 364 (Marshall, L, concurring). 140. Moreover, sometimes underinclusion is strong evidence of overinclusion: the fact that the state selects only a few out of many eligible to receive a benefit or to bear a burden often reveals that the state's purported interest in the benefit or burden is illusory. See, e.g., Metromedia, Inc. v. City of San Diego, 453 U.S. 490 (198 1) (state's interest in environmental aesthetics offered to justify billboard ban was undermined by exceptions for on-site commercial billboards and political billboards); Police Dep't v. Mosley, 408 U.S. 92 (1972) (state's interest in preventing school disruption offered to justify ban on picketing was undermined by exception for labor picketing). Thus, the fact that only a few of many eligible defendants are selected to receive the death penalty (underinclusion) suggests that the state may not really value the death penalty at all (overinclusion). The resounding legislative endorsement of capital punishment that followed Furnan, however, demonstrates that states do value the death penalty. Accordingly, the continuing underinclusive application of the death penalty-the disproportionate imposition of the death penalty on poor, black defendants who kill white victims-does not reflect disenchantment with the punishment, but rather an unwillingness to apply a valued penalty either to protect members of disfavored groups or to punish members of preferred groups. For it is, once again, the easy way out-too easy, we think, where the matter of killing human beings is involved-for a legislature to leave undisturbed upon the statute books a capital punishment law whose evenhanded and nondiscriminatory enforcement it could not rationally support, and its public would abhor--so long as both the legislature and the public are assured that it need not in fact be evenhandedly and nondiscriminatorily applied. If a few poor ugly wretches are the only ones who have to actually die, and upon grounds not susceptible of examination or application to anyone else, capital punishment obviously escapes the fair scrutiny of public conscience, with its attendant pressure to keep the legislature acting decently. For the public can easily bear the rare and random imposition of a punishment which, if applied systematically and regularly, would make the common gorge rise. 142. For example, within a "narrowed" class of defendants, sentencers could still choose to execute only the poor or the black defendants; the unfairness of such selection is not eliminated by the fact that it operates in a smaller sphere.
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articulate a theory of the worst murders, but also that the state guide the decisionmaking process to ensure that its theory is implemented in a nondiscriminatory manner. Thus, Justice Stevens' analysis, that "narrowing" the class of the death-eligible is all that Furman requires, is incomplete; sentencer discretion must be "channeled" as well. And if this is so-if failure to channel sentencer discretion creates unacceptable underinclusiveness in the application of the death penalty-then openended discretion in the dispensation of mercy must be likewise unacceptable. Discrimination in the dispensation of mercy and discrimination in the imposition of death create exactly the same inequality problem in any given pool, 14 3 as the opponents of the pre-Furman sentencing schemes recognized: "'Kill him if you want' and 'Kill him, but you may spare him if you want' mean[] the same thing in any man's language."" Thus, Justice Stevens' attempted reconciliation of Furman's anti-arbitrariness principle with the Woodson/Lockett command of openended discretion ultimately fails.
We nonetheless reject the view that states must be forced to limit consideration of mitigation evidence to its constitutional core. Our position, however, does not rest on Justice Stevens' premise that unbridled discretion in the consideration of mitigating evidence is less problematic than unbridled discretion in the consideration of aggravating evidence. Rather, we contend that requiring states to channel consideration of mitigating evidence when they might otherwise choose not to do so creates a separate constitutional problem not implicated by forced channeling on the aggravation side.
Forcing states to channel consideration of aggravating circumstances requires states to articulate a theory of the worst murders and to attempt to guide sentencers in the implementation of that theory. This significantly reduces the problems of over-and underinclusiveness identified above-that is, sentencers are prevented both from applying their own theories of the worst murders, which might sweep in more defendants than the state's theory, and from applying different theories to different cases in an arbitrary and possibly discriminatory way. Of course, sentencers might still misinterpret the state's theory, and thus might still produce over-and underinclusiveness, given the impossibility of reducing any viable penological theory to a simple formula. But there seems to be little question that both over-and underinclusiveness can be reduced by forcing states to channel sentencers' consideration of aggravating evidence.
Forcing states to limit consideration of mitigating evidence to the constitutional core of evidence of reduced culpability, however, would reduce underinclusiveness at the cost of increasing overinclusiveness. Forced channeling of 143. In fact, the constitutional requirement of openended discretion in the consideration of mitigating evidence may well be partly responsible for the staggering disparities in the imposition of the death penalty based on the race of the victim. These disparities are set forth in the famous study, DAVID C. BALDUS Er 144. Brief Amici Curiae, supra note 141, at 69.
[Vol. 102: 835 consideration of mitigating evidence would undoubtedly reduce the problem of underinclusiveness in the same way that forced channeling of consideration of aggravating evidence would; both kinds of channeling prevent sentencers from treating similar cases differently for arbitrary or discriminatory reasons. But forcing states to restrict consideration of mitigating evidence to its constitutional core would create a new and serious problem of overinclusiveness. If a state were forced to eliminate sentencers' consideration of, for example, evidence of the defendant's rehabilitation or general good moral character, despite the state's own determination that such mitigating evidence would be relevant to the sentencing decision, then a subsequent sentence of death would be disconnected from the state's (and thus the community's) considered judgment regarding who deserves to die. Requiring a state to confine its theory of mitigation is analogous to requiring a state that does not embrace the death penalty to execute certain murderers. Such a requirement may well reduce a kind of arbitrariness by subjecting all murderers within the United States to the possibility of receiving the ultimate punishment. And such a requirement would not currently run afoul of a national consensus regarding permissible punishment. Yet the requirement would clearly fail Eighth Amendment scrutiny because the Eighth Amendment must also protect defendants against punishment not authorized by their local communities. In fact, this "internal" proportionality principle may be more fundamental than the current "external" proportionality standard: whatever the wisdom of keeping states within the boundaries of national consensus, it cannot be doubted that a state may not be pulled in the direction of extreme punishments simply because other states permit them. Such a disassociation of individual sentencing decisions from a state's internal consensus regarding just punishment would itself violate the Eighth Amendment. 1 45 If this problem looks familiar, it is because forced channeling of mitigation reproduces the same constitutional infirmity that Justice Stevens identified as the central concern of Furman: forced channeling allows, even requires, sentencers to impose the death penalty where the community might find it inappropriate. Moreover, the potential for overinclusiveness created by forced channeling of consideration of mitigating evidence is in some sense greater than the potential for overinclusiveness created by the pre-Furman schemes of unbridled discretion. In the forced channeling scenario, departure from community norms is a certainty inscribed in law rather than an anomaly attributable to an idiosyncratic sentencer. Thus, despite the fact that channeling consideration of mitigating evidence would help to reduce arbitrariness in capital 145 . Moreover, the current proportionality principle relies on each state's freedom to be more protective of its citizens than other states might be of theirs. We can identify emerging standards of decency, such as nationwide rejection of a punishment (or acceptance of a principle of leniency), only if states are granted such latitude.
The Yale Law Journal sentencing, states may not be forced to channel sentencers' consideration of mitigating evidence in order to effectuate this goal.
V. IMPLICATIONS
And so we return to where Justice Scalia began. We have recast the Eighth Amendment's "individualization" requirement as a capital defendant's right to have considered, as a mitigating factor, evidence related to his or her reduced culpability. Accordingly, in our view, states can constitutionally limit consideration of mitigating evidence to this core. But we have also argued that the Eighth Amendment forbids forcing states to so limit consideration of mitigating evidence. As a result, states may voluntarily reproduce the current Woodson/Lockett regime of unbridled discretion on the mitigating side. We thus must confront the question raised so vehemently by Justice Scalia in Walton: can the Woodson/Lockett regime coexist with Furman's requirement that discretion in capital sentencing be limited? We have rejected Justice Stevens' attempt to reconcile these two apparently conflicting principles because he fails to accord Furman's anti-arbitrariness principle its full scope. But we have also rejected Justice Scalia's proposed solution, that the Woodson/Lockett line of cases be abandoned, because in recasting and refining the scope of the individualization requirement we have more securely connected it to its constitutional moorings. But we cannot ignore his question.
Two possible answers remain. If, as we maintain, the Woodson/Lockett principle and the Furman principle are irreconcilable, and the WoodsonlLockett principle cannot be jettisoned in its entirety, then either Furman must be abandoned or the death penalty cannot constitutionally be imposed.
The most eloquent arguments against Furman were made by Justice Harlan in his opinion for the Court in McGautha v. California, 46 which upheld openended discretionary schemes against a Due Process challenge one year before Furman invalidated them under the Eighth Amendment. Justice Harlan argued that the effort to direct and control sentencer discretion is both impossible and unnecessary. It is impossible because legislatures cannot "identify before the fact those characteristics of criminal homicides and their perpetrators which call for the death penalty, and ... express these characteristics in language which can be fairly understood and applied by the sentencing authority ... ,,147 It is unnecessary because "[sitates are entitled to assume that jurors confronted with the truly awesome responsibility of decreeing death for a fellow human will act with due regard for the consequences of their decision and will consider a variety of factors .... [Vol. 102: 835 Justice Harlan's first observation about the impossibility of channeling discretion has been borne out in the twenty years since Furman. States' efforts to provide comprehensive enumeration of those cases calling for the death penalty have largely reproduced the pre-Furman scheme: the number' 4 9 and breadth' 5 0 of aggravating circumstances give sentencers, in fact if not in theory, the same broad discretion condemned by Furman.' s ' Moreover, the Furman line of cases erroneously presumes that the problem of arbitrariness in the selection of defendants for the death penalty can be attributed solely to arbitrariness in the sentencing process. However, vast arbitrariness exists in the operation of the criminal justice system prior to sentencing-in the investigation of crime, the charging decision, the plea offer (if any), the decision to seek the death penalty, and the effectiveness of defendant's counsel. Justice Harlan might argue that Furman's apparently insignificant contribution to consistency in the application of the death penalty is good evidence that the Furman principle is not constitutionally required. 152. However, Furman has influenced the administration of capital punishment beyond its requirement that sentencer discretion be channeled. Since Furman, the Court has insisted on greater procedural protections in capital cases than in noncapital cases. See, e.g., Beck v. Alabama, 447 U.S. 625 (1980) (recognizing constitutional right to a lesser included offense instruction in capital cases); Gardner v. Florida, 430 U.S. 349 (1977) (plurality opinion) (holding unconstitutional capital sentencing procedure which permitted a trial judge to impose the death sentence on the basis of confidential information which was not disclosed to the defendant or his counsel). Although the concept that "death is different" was not clearly articulated in Furman, the case undoubtedly is responsible for the insistence on heightened reliability in capital cases, because each newly-identified protection in capital proceedings to some extent forestalls the kind of global challenge to capital punishment developed in Furman. In addition, many states responded to Furman with procedural safeguards (such as mandatory appellate review and bifurcated guilt and sentencing proceedings) that attempt to increase the rationality and predictability of capital decisionmaking, even though the Court has not found such safeguards to be constitutionally compelled.
A middle position (between abandoning the death penalty and abandoning Furman) would hold that these manifold protections wrought by Furman are significant and worth preserving even if the Furman problem of underinclusiveness cannot be solved completely. Such a position might regard complete evenhandedness in the administration of capital punishment as neither possible nor constitutionally compelled, but nonetheless insist that capital punishment schemes include procedural mechanisms that foster evenhandedness as much as practically possible.
153. See supra notes 138-139 and accompanying text.
evidence: the race of the victim is highly correlated with the perpetrator's sentence; when coupled with the race of the defendant, the victim's race is an extraordinary predictor of the defendant's fate.154 Being singled out for imposition of the death penalty is not like "being struck by lightning," as Justice Stewart supposed in Furman, 155 because lightning strikes indiscriminately whereas the death penalty does not. The intractability of the problem of arbitrariness in capital sentencing might thus lead one to conclude, as Justice Marshall did,' 56 that the death penalty cannot constitutionally be imposed.1 5 7
Ultimately, then, our insistence that there is an Eighth Amendment "individualization" requirement in capital sentencing, and that it cannot be squared with Furman's prohibition against unbridled sentencing discretion, has driven us to revisit that aspect of Furman. Our reconsideration of Furman, in turn, pushes toward one of two extremes: either the inevitable arbitrariness of capital sentencing means that Furman must be jettisoned, or Furman's failure to fulfill its promise of principled, nonarbitrary decisionmaking renders the death penalty unconstitutional. Ironically, acceptance of either of these choices severely undercuts if not wholly eliminates the need for an individualization principle. Should the Court overrule Furman, states would be free to return to the openended discretionary schemes in effect before Furman was decided; because such schemes permit sentencers to impose or withhold the death penalty on any ground whatsoever, we would have no reason to fear that evidence of reduced culpability would be unconstitutionally removed from sentencers' consideration. And if imposition of the death penalty were foreclosed because of its arbitrary administration, the individualization principle in capital sentencing would likewise retain no constitutional role. Recognition of our individualization principle, therefore, ends up swallowing the principle itself.
Finally, the choice between abandoning Furman and abandoning the death penalty turns inevitably on a judgment about the constitutional significance of racial disparities and other arbitrariness in capital sentencing. Such disparities and arbitrariness undoubtedly exist in noncapital sentencing, so the issue may ultimately be nothing more (or less) than "how different is death?" Our purpose here is not to suggest an answer to that question, but to insist, contrary to Justice Scalia, that it must be addressed, and that the doctrinal conflicts arising from Furman and Woodson cannot be smoothed over by dismissing the individualization principle as an unwarranted product of an unprincipled Eighth Amendment excursion. [Vol. 102: 835 Individualized Capital Sentencing VI. REFLECTIONS We undertook our examination of the conflicts embedded in current death penalty law in order to assess what significance the legal system should attach to Beverly Lowry's intricate portrait of Karla Faye Tucker. We felt that the questions that Lowry asks of herself (and implicitly of her readers) bear a close resemblance to the questions that the legal system must address in the capital sentencing context: how does the story of Karla Faye Tucker's life affect our reaction to her crime? How does such a story help us decide whether a convicted murderer should live or die? We can address these questions to ourselves personally, as Lowry does, or we can address them to the criminal justice system, as we have tried to do above. But while the questions are similar, the human responses offered by Lowry differ markedly from the legal responses we have discussed.
For Lowry, the relevance of Tucker's life to her crime is a deeply unsettling issue. If the circumstances of Tucker's life call forth forgiveness and mercy, then must Lowry forgive the unknown killer of her son Peter? But if the circumstances of Tucker's life should not qualify our reaction to her crime, how can Lowry understand and justify her deep attachment to Tucker, and her even deeper attachment to her own troubled son? Lowry recognizes that these questions lie at the heart of her relationship with Tucker "Forgiveness is at issue, mercy, the right of one human being to hold another accountable, and to judge."' 5 8 Ultimately, Lowry does not answer these questions, choosing instead to forego the role of "sentencer": "It [judgment] doesn't happen, I think; we don't have the right to forgive or avenge. To one another, we offer aspirins. There's little else to give."' 159 Lowry's unwillingness to judge stems in large part from her close connection and personal identification with Tucker. At different points in the book, Lowry wonders whether Tucker serves as an emotional substitute for her missing mother or son, her imaginary sister or daughter, or herself;' 60 Lowry "get[s] lost" in the collage of photographs of Tucker on the wall above her writing desk. 61 The legal system, however, can never abdicate judgment; if we are legitimately to have a death penalty, we must collectively decide when to impose it. Although the Eighth Amendment requires that such determinations be "individualized," it also demands consistency from case to case. The legal system cannot "get lost" in individualizing detail; it must apply the same standards to Karla Faye Tucker that it would apply to the unknown killer of Peter Lowry. So for the legal system, the question is not one of "forgiveness." It is only individuals, or maybe only God, who can forgive and show compassion. While there is room for individualization in capital sentencing (if individualization is defined as compassionate dispensation based on some articulable standard of desert), compassionate dispensation for any or no reason--"mercy" or "grace," if you will-may be beyond the power of law to grant. Our legal system strives instead for a "reasoned moral response" to capital crimes.' 62 Indeed, the history of death penalty jurisprudence has been a struggle over the components necessary for such a response. "Reasoned" implies reasons and standards, the treatment of like cases alike-hence the attraction of a mandatory death penalty for certain clearly defined crimes. "Moral," however, suggests individual desert-hence the requirement of individualized sentencing.
As Lowry's personal experience illustrates, however, these two components are deeply in tension; it is difficult to individualize without "getting lost." Lowry's book and Karla Faye Tucker's life thus illustrate in a profound way the tension between a constitutional principle of individualization and a constitutional principle of anti-arbitrariness. It is easy to be moved by Lowry's sensitive and multilayered account of Tucker's background, personality, and apparent redemption. Lowry makes us understand how a photograph of Tucker's vibrant face "hooked [her] heart."' 63 At the same time, we must recognize that the more of Lowry's individualizing portrait of Tucker we permit a sentencer to consider, the greater the opportunity for arbitrariness and bias. Openended discretion in capital sentencing risks unprincipled dispensations of mercy. If we gave ajury of twelve people Lowry's whole book to read without attempting to guide the nature of their response, it is paradoxically more likely that they would decide Karla Faye Tucker's fate by focusing only on the front cover-on the same photo of an attractive white female that "hooked" Beverly Lowry.
